Microsoft Mobile2Market Catalog Access Agreement

This Microsoft Mobile2Market Catalog Access Agreement ("Agreement") is made and entered into as of ________________, 200_ (the “Effective Date”), by and between MICROSOFT CORPORATION, a Washington corporation, with offices at One Microsoft Way, Redmond, WA 98052-6399 ("Microsoft"), and __________________________________________, a ___________________ corporation  having its principal place of business at ____________________________________________________ (hereafter "Catalog  Licensee").

Recitals
A.
Microsoft has developed a comprehensive and confidential catalog of software programs and applications that it wishes to license to third parties. 

B.
Catalog Licensee wishes to obtain access to such catalog to use as a reference in order to independently contract with the vendors of the software programs and applications included in the catalog to Catalog Licensee’s customers and/or subscribers.

C.
Microsoft is willing to grant such a license to Catalog Licensee to access the catalog, subject to the terms and conditions of this Agreement.

Now, therefore, Microsoft and Catalog Licensee (each a “Party” and collectively the “Parties”) agree as follows:

Agreement

1. Definitions.

1.1 “ISV” shall mean an independent software vendor who has listed software program(s) or application(s) in the MACS.
1.2 “Mobile Software” shall mean software programs and applications that run on Windows Mobile-based devices and are certified for “Designed for Windows Mobile” logo compliance.
1.3 “Mobile Devices” shall mean Mobile Devices running Windows Mobile software for Pocket PCs, Windows Mobile software for Smartphones, or successor versions thereof.
1.4 “MACS” or “Mobile Application Catalog Service” shall mean the Microsoft catalog of software programs and applications for use with Mobile Devices.
2. Licenses.

2.1 Microsoft hereby grants to Catalog Licensee a non-exclusive, non-transferable, non-assignable, limited license, during the term of this Agreement, to access and use the MACS for the following purposes, and with the following restrictions:
2.1.1 Catalog Licensee may use the MACS solely to gather product and company contact information for ISVs solely for the purpose of discussing potential business terms for obtaining rights to distribute Mobile Software; and
2.1.2 Catalog Licensee may not reproduce or distribute any content from the MACS to any third party without the prior written approval of Microsoft.
2.2 Catalog Licensee shall be provided access to the MACS through a single User Group account to be established by Microsoft.  As part of Licensee Catalog’s access account, Catalog Licensee will be able to create additional accounts for authorized Catalog Licensee employees who require access to the MACS.
2.3 Except as expressly licensed to Catalog Licensee in Section 2.1, Microsoft retains all right, title and interest in and to the MACS.  Under no circumstances shall anything in this Agreement be construed as granting, by implication, estoppel or otherwise, a license to any Microsoft software, product, technology or service other than access and use of the MACS as described in Section 2.1.
2.4 Catalog Licensee hereby grants Microsoft, during the term of this Agreement, a nonexclusive, worldwide, irrevocable, royalty-free, fully paid-up right and license to use and publish in connection with marketing and promotional activities related to Mobile Software and the MACS, all applicable Catalog Licensee trademarks, trade names and logo designs as supplied by Catalog Licensee on the attached Exhibit A, if any. The rights granted by this Section shall not preclude Microsoft from creating, developing, applying for and obtaining and otherwise using and enjoying any logos, trademarks and trade names of its own.
3. Confidentiality.  The MACS and related information, is proprietary and confidential information to Microsoft and its suppliers.  Catalog Licensee may disclose the MACS only to the employees who have a need to know, and have established a user account pursuant to Section 2.2.  Catalog Licensee will have executed appropriate written agreements with its employees sufficient to enable it to comply with the terms of this Agreement.  Catalog Licensee agrees not to disclose or provide the MACS or any related information to any third party except as expressly provided herein without Microsoft's express written permission.
4. NO WARRANTIES.  TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, THE MACS IS PROVIDED TO CATALOG LICENSEE “AS IS” AND WITH ALL FAULTS, AND MICROSOFT HEREBY DISCLAIMS ALL WARRANTIES AND CONDITIONS, EITHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING, BUT NOT LIMITED TO, ANY (IF ANY) IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY, OF FITNESS FOR A PARTICULAR PURPOSE, OF LACK OF VIRUSES, OF ACCURACY OR COMPLETENESS OF RESPONSES, OF RESULTS, AND LACK OF NEGLIGENCE OR LACK OF WORKMANLIKE EFFORT, ALL WITH REGARD TO THE MACS, AND THE PROVISION OF OR FAILURE TO PROVIDE SUPPORT SERVICES.  ALSO, THERE IS NO WARRANTY OR CONDITION OF TITLE, QUIET ENJOYMENT, QUIET POSSESSION, CORRESPONDENCE TO DESCRIPTION OR NON-INFRINGEMENT, WITH REGARD TO THE MACS, OR ANY CONTENT CONTAINED THEREIN.  
5. LIMITATION OF LIABILITY.  To the maximum extent permitted by applicable law, in no event shall Microsoft be liable for any direct, special, incidental, indirect, or consequential damages whatsoever (including, but not limited to, damages for loss of profits or confidential or other information, for business interruption, for personal injury, for loss of privacy, for failure to meet any duty including of good faith or of reasonable care, for negligence, and for any other pecuniary or other loss whatsoever) arising out of or in any way RELATED to the use of or inability to use the macs, the provision of or failure to provide Support Services, or otherwise under or in connection with any provision of THIS Agreement, even in the event of the fault, tort (including negligence), strict liability, breach of contract or breach of warranty of Microsoft, and even if Microsoft has been advised of the possibility of such damages.
6. TERM.

6.1 Term.  This Agreement shall be effective from the Effective Date until the earlier of (i) one year from the Effective Date; (ii) January 31, 2004; or (iii) written notice of termination by either Party to the other Party.

6.2 Effect of Termination.  Sections 3, 4, 5, 6.2 and 7 shall survive expiration or termination of this Agreement.  

7. GENERAL

7.1 Notices.  All notices and requests in connection with this Agreement shall be deemed given as of the day they are received either by messenger, delivery service, or in the United States of America mails or international mails, postage prepaid, certified or registered, return receipt requested, and addressed as follows:



NOTICES TO Catalog Licensee:  See Address below the signature line



NOTICES TO Microsoft:





MICROSOFT CORPORATION





One Microsoft Way





Redmond, WA  98052-6399





Attn:
Vice President, Mobile Devices Division





Fax:
(425) 936-7329





Copy to:  
Law & Corporate Affairs





Fax:

(425) 936-7409


or to such other address as the party to receive the notice or request so designates by written notice to the other.

7.2 Governing Law/Jurisdiction/Attorneys' Fees.  This Agreement shall be construed and controlled by the laws of the State of Washington, and Catalog Licensee consents to exclusive jurisdiction and venue in the federal courts sitting in King County, Washington, unless no federal subject matter jurisdiction exists, in which case Catalog Licensee consents to exclusive jurisdiction and venue in the Superior Court of King County, Washington.  Catalog Licensee waives all defenses of lack of personal jurisdiction and forum non-conveniens.  Process may be served on either Party in the manner authorized by applicable law or court rule.   In any action to enforce any right or remedy under this Agreement or to interpret any provision of this Agreement, the prevailing Party shall be entitled to recover its reasonable attorneys' fees, costs and other expenses.

7.3 No Partnership.  Neither this Agreement, nor any terms and conditions contained herein, shall be construed as creating a partnership, joint venture, agency relationship or as granting a franchise.

7.4 Severability/No Waiver.  If for any reason a court of competent jurisdiction finds any provision of this Agreement, or portion thereof, to be unenforceable, that provision of the Agreement will be enforced to the maximum extent permissible so as to affect the intent of the Parties, and the remainder of this Agreement will continue in full force and effect.  Failure by either Party to enforce any provision of this Agreement will not be deemed a waiver of future enforcement of that or any other provision. 

7.5 Prohibition on Assignment.   Catalog Licensee may not assign this Agreement, or any rights or obligations hereunder, whether by operation of contract, law or otherwise, except with the express written consent of Microsoft, and any attempted assignment by Catalog Licensee in violation of this Section shall be void.
 

7.6 Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof and supersedes all prior and contemporaneous agreements or communications.  It shall not be modified except by a written agreement dated subsequent to the date of this Agreement and signed on behalf of Catalog Licensee and Microsoft by their respective duly authorized representatives.

IN WITNESS WHEREOF, the Parties have entered into this Agreement as of the Effective Date written above.

MICROSOFT CORPORATION








 








(Catalog Licensee)

______________________________ 


______________________________

By (Sign)





By (Sign)

______________________________


______________________________

Name (Print)





Name (Print)

______________________________


______________________________

Title






Title

______________________________


______________________________

Date






Date

	Address:  

Contact Name:  

Fax Number:  



Exhibit A
Catalog Licensee Trademarks and Logos

M2M Catalog Access Agmt/11-22-02
Microsoft Confidential 
Page 1

