MICROSOFT IT ACADEMY PROGRAM

Terms and Conditions

The following Microsoft IT Academy Program Terms and Conditions (“Terms and Conditions”)

apply to participation by ( the entity so identified in the online application form) (“Academy”) in the Microsoft IT Academy Program. The Terms and Conditions contained herein, together with the Microsoft IT Academy Program Guide, Application Form (completed and submitted electronically), Notification of Acceptance, and any End User License Agreements provided under the Microsoft IT Academy Program shall form the Microsoft IT Academy Program Member Agreement (“Agreement”) between Academy and Microsoft (“Microsoft”).

NO BINDING AGREEMENT SHALL BE FORMED UNTIL MICROSOFT HAS

FINALLY APPROVED ACADEMY AS A MICROSOFT IT ACADEMY PROGRAM

MEMBER. MICROSOFT’S APPROVAL SHALL BE EVIDENCED ONLY BY

MICROSOFT’S DELIVERY OF NOTIFICATION OF ACCEPTANCE. THE PARTIES AGREE THAT NO OTHER ACT BY MICROSOFT SHALL CONSTITUTE ITS ACCEPTANCE OF THE AGREEMENT OR ITS APPROVAL OF THE ACADEMY, INCLUDING, BUT NOT LIMITED TO THE CASHING OF THE ACADEMY’S CHECK OR ANY OTHER ACCEPTANCE OF PAYMENT OF FEES.

1. Academy Obligations

Academy hereby agrees to comply with all of the terms and conditions contained in the Agreement.  In addition, Academy agrees to provide training to those referenced in Section 1.3 according to the following guidelines:

1.1 All training on Microsoft products will be based on the printed and online course

materials which Microsoft has developed relating to systems, support, and developer training for computer professionals and Office Specialists (all such materials collectively referred to as "Microsoft Training Materials"), including but not limited to trainer-led course materials, online course materials, Microsoft self-paced course materials, Official Microsoft Learning Products, Microsoft Press Academic Learning Series (“Microsoft Press Academic

Learning Series” or “ALS”), and Microsoft Official Academic Course (“MOAC”) Academy may use non-Microsoft supplemental materials and content (“Supplemental Materials”), whenever appropriate Supplemental Materials exist for the relevant product. Academy shall be entitled to purchase Microsoft Training Materials for use only by students corresponding to courses for which the Academy has a certified instructor or Microsoft Certified Trainer (MCT). The Academy may purchase applicable Microsoft Training Material instructor kits any time after receipt of the Notice of Acceptance. The Academy may purchase applicable Microsoft Training Material for use by students for courses taught by a Microsoft Certified Professional (“MCP”) or an MCT retained by such member for a product on which such MCP has not yet been certified on a one-time-only basis. Microsoft Training Materials may not be copied, duplicated or otherwise reproduced. Microsoft Training Material evaluation software is restricted to instructional use and may not be used for other purposes such as in lieu of purchasing FPP. The Agreement of use of the evaluation software in the student kits is between the purchaser and Microsoft. In the event that IT Academy students have purchased Microsoft Training Materials (not the institution) as the classroom courseware, the licensing rights apply to the student. In this case the student has the right to load the software in the training lab of the Academy or take the software home. Use of the courseware media (whether product or instructional) included with Microsoft Training Materials are limited to 120 calendar days from the time that they are first installed and each desktop must have its own unique Microsoft Training Material activation code. 

1.2 Except as otherwise provided in the Program Guide, training shall be delivered only by instructors who are certified as an MCP for the product that is the subject of training or are MCT certified. Office Specialist training shall be delivered only by instructors who are certified as a Microsoft Office Specialist (formerly MOUS).

1.3 Training shall be delivered only to students who are officially enrolled in Academy for credit or non-credit instruction and/or faculty, staff or technical employees of accredited educational institutions in the context of faculty development courses.

1.4 Except as otherwise provided in the Program Guide, 1-2 day MOC courses must be delivered over a minimum of two (2) weeks and 3-5 day MOC courses must be delivered over a minimum of four (4) weeks.

2. Payment

Payment of the annual membership fee to the Microsoft IT Academy Program may be made via cheque, credit card, wire transfer or purchase order.. Payment of the applicable annual membership fee must be received by Microsoft within sixty (60) calendar days of the Academy’s receipt of the Notification of Acceptance. Any amounts more than sixty (60) calendar days past due shall constitute a material breach of the Agreement and shall entitle Microsoft to immediately suspend all benefits until payment is received or terminate Academy’s membership.

3. Term and Termination; Rights and Obligations upon Termination

3.1 This Agreement shall be effective upon Microsoft’s delivery to Academy of a Notification of Acceptance and shall remain in effect until the end of the applicable membership cycle in which the Academy has enrolled, (“the Term”). Membership cycles and their enrollment or sign-up periods are described in the Program Guide.  Membership benefits are available to members upon acceptance in accordance with the guidelines in the Program Guide.

3.2 Academy may terminate this Agreement at any time upon thirty (30) calendar days’ prior written notice to Microsoft, without cause and without the intervention of the courts. Notification must be made in writing to Microsoft IT Academy Program Customer Support at msitacademy@msdirectservices.com 
3.3 Unless otherwise prohibited by law and without prejudice to Microsoft’s other rights or remedies, Microsoft shall have the right to immediately terminate this Agreement, without prior written notice to Academy, in the event that any of the following occurs:

(a) If Academy breaches Sections 4 or 5  of these Terms and Conditions;

(b) If Academy otherwise infringes any Microsoft intellectual property rights.

3.4 Either party may terminate this Agreement for a material breach of any of its terms by the other party upon ten (10) calendar days’ written notice to the other if the breach is not cured within that ten (10) calendar day period.

3.5 Except for breaches of confidentiality or breaches of Microsoft intellectual property rights, neither party shall be responsible to the other for any costs or damages resulting from the termination of this Agreement in accordance with its terms.

3.6 Upon expiration of the term of this Agreement or its earlier termination with or without cause, Academy shall: (i) immediately cease identifying itself as a Microsoft IT Academy member and cease all use of any Microsoft IT Academy related logos and (ii) immediately cease any use of the Limited Software License and Logo License, set forth in Sections 4 and 5 respectively, (which concurrently terminates) and erase the copies of the Software made pursuant thereto (iii) cease access to the members private website and (iv) will be denied access to any other benefits provided by the Microsoft IT Academy Program. Academy shall not be entitled to a refund of fees or for any unused training materials.

4. Limited Software License

4.1 Upon the purchase of Full Package Product (“FPP”) or enterprise media with product activation for the products made available through the benefits listed in the Program Guide which are the subject of a course being delivered by the Academy during the membership year, members are hereby granted the following license rights:

(i) IT Pro Platinum members are granted a license during the membership year to install upon purchase of one copy, up to, but not more than, one-hundred (100) copies (the “Copies”) of IT Pro products as listed in the program guide such products to be installed on computers in its computer labs or classrooms.  All copies are restricted to instructional purposes only.  
(ii) Microsoft Office Specialist members are granted a license during the membership year to install upon purchase of one copy, up to, but not more than, fifty (50) copies of either or both of the latest two versions of the Microsoft Office Professional product and fifty (50) copies of the latest two versions of Windows.  All copies are restricted to instructional purposes only.
All licenses are for student and instructor use for instructional purposes in the lab or classroom only.

4.2 The following conditions shall apply to the use of the Copies: 
(i) the use of the Copies shall be governed by the terms of the End-User License Agreement (“EULA”) accompanying the product except that Copies may not be resold or otherwise transferred to a third party; 
(ii) Copies shall be used only for the delivery of and participation in training; 
(iii) upon expiration or earlier termination of this Agreement, the rights granted by this Agreement shall cease and Academy shall immediately delete all Copies licensed under this Agreement and shall certify to Microsoft in writing that all such Copies have been deleted; and 
(iv) all Copies shall be true and complete copies of the original Microsoft product including all copyright and trademark notices. If there should be a conflict between this

Agreement and any EULA, the terms of this Agreement shall prevail.

4.3 Academy acknowledges that any violation by Academy of the terms of this Section 4 shall constitute an infringement of Microsoft’s copyrights warranting imposition of civil and criminal penalties as authorized by federal copyright law.

4.4 The Volume License Key (“VLK”) assigned to the designated Program Administrator and together with the product media, must be kept secure. The designated Program Administrator may disclose the VLK only to those of its employees who are engaged in the installation and support of the product, and management of the Academy’s compliance with this Agreement. The Academy will be held responsible for unauthorized use of the VLK and product media. At no time and under no circumstances may the VLK or product media be disclosed or otherwise provided to any student.

5. Limited Logo License

Microsoft hereby grants to Academy a non-exclusive, non-transferable, personal license to use the applicable Microsoft IT Academy Program member logo depicted on Exhibit A hereto (“Logo”) only during the Term, according to the Agreement including the specifications in Exhibit A, or as Microsoft may provide from time to time. All rights not expressly granted herein are reserved by Microsoft. Academy acknowledges Microsoft’s sole ownership of the Logo and

Microsoft mark, and all associated goodwill. Nothing in this Agreement or in the performance thereof, or that might otherwise be implied by law, shall operate to grant Academy any right, title, or interest in the Logo other than as specified in the limited license grant herein. Academy’s use of the Logo shall inure solely to the benefit of Microsoft. Academy may use the Logo only on material relating to Academy’s services regarding training on Microsoft products pursuant to the requirements outlined in this Agreement (“Services”). Academy agrees to maintain the quality of the Services at a level that meets or exceeds standards of quality and performance generally accepted in the industry, and that are at least commensurate with the quality and performance of services provided by Microsoft as of the date of this Agreement. Academy agrees to correct any deficiencies in its use of the Logo within a reasonable time upon receipt of notice from Microsoft.

Academy shall not assign, transfer or sublicense its rights under this Agreement in any manner without the prior written consent of Microsoft. Academy shall immediately cease all use of the Logo upon expiration or earlier termination of this Agreement.

6. Records; Audit

During the Term, Microsoft and/or its designated representatives shall have full access to the Academy’s pertinent books and records and shall have the right to make copies of such materials as is reasonable to verify Academy’s compliance with the Agreement, including without limitation all reporting and payment requirements hereunder. Microsoft shall conduct such audits from time to time as Microsoft deems necessary, but only during Academy’s normal business hours after reasonable notice and in a manner that does not interfere unreasonably with Academy business activities. Additionally, during the Term, Microsoft and/or its designated representative may audit Academy’s Microsoft Courses. Audits may include a formal written critique of Academy’s product knowledge and delivery skills, and/or a review of the equipment and facilities. If

Microsoft determines, in its reasonable judgment, that Microsoft Courses are not being delivered in a professional manner, Academy is not providing an effective learning environment and/or experience, or that facilities and equipment are not sufficient for quality training to occur,

Microsoft shall immediately notify Academy in writing. If the defect is not cured within thirty

(30) calendar days, Microsoft may terminate the Agreement in accordance with Section 3.

7. NO IMPLIED OR STATUTORY WARRANTIES; ANY WARRANTIES MUST

BE DELIVERED IN A LICENSE AGREEMENT; DISCLAIMERS

Except for any limited express warranties (if any) provided to Academy by any applicable EULA accompanying Microsoft products (a "Limited Warranty"), no other warranties are made by

Microsoft with respect to any product, kit, Program Guide, Microsoft Training Materials or any other Program benefits, services or materials provided by Microsoft to Academy as part of or under this Agreement (collectively, "Microsoft Materials"). EXCEPT FOR ANY SUCH LIMITED WARRANTIES (IF ANY) AND TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, MICROSOFT PROVIDES THE MICROSOFT MATERIALS "AS IS" AND “AS AVAILABLE” AND HEREBY DISCLAIMS ALL WARRANTIES, CONDITIONS, OR DUTIES OF ANY NATURE WHATSOEVER (except any duties of good faith), INCLUDING BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, ANY STATUTORY OR EXPRESS WARRANTIES (other than any Limited Warranty) OR CONDITIONS, AND ANY WARRANTIES, CONDITIONS OR DUTIES REGARDING ACCURACY, COMPLETENESS, TIMELINESS, PERFORMANCE, WORKMANLIKE EFFORT, LACK OF NEGLIGENCE OR VIRUSES OR INTERUPTED SERVICE. FURTHER, THERE IS NO WARRANTY OR CONDITIONS OF TITLE, ENJOYMENT, OR LACK OF INFRINGEMENT. Neither Academy nor any of its employees or agents shall have the right to make any representation, warranty, or promise or to give any instructions for use of Microsoft Training Materials which have not been expressly authorized by Microsoft Corporation in writing.

8. EXCLUSION OF INCIDENTAL, CONSEQUENTIAL AND OTHER DAMAGES

TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT

SHALL MICROSOFT BE LIABLE FOR ANY SPECIAL, INCIDENTAL OR

CONSEQUENTIAL DAMAGES WHATSOEVER (INCLUDING BUT NOT LIMITED TO

DAMAGES FOR LOSS OF PROFITS OR CONFIDENTIAL OR OTHER

INFORMATION, FOR BUSINESS INTERRUPTION, FOR PERSONAL INJURY, FOR

LOSS OF PRIVACY, FOR FAILURE TO MEET ANY DUTY INCLUDING OF GOOD

FAITH OR OF REASONABLE CARE, FOR NEGLIGENCE, AND FOR ANY OTHER

PECUNIARY OR OTHER LOSS WHATSOEVER), ARISING OUT OF OR IN ANY

WAY RELATED TO THE MICROSOFT MATERIALS, OR MICROSOFT’S

PERFORMANCE OR FAILURE TO PERFORM UNDER THIS AGREEMENT, EVEN IF

MICROSOFT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

9. LIMITATION OF LIABILITY AND EXCLUSIVE REMEDY

Subject to applicable law and notwithstanding any damages Academy may incur for any reason whatsoever, (including without limitation, all damages referenced in Section 8 above and all direct or general damages), THE ENTIRE LIABILITY OF MICROSOFT UNDER

ANY PROVISION OF THIS AGREEMENT, OR UNDER ANY LIMITED WARRANTY,

OR WITH RESPECT TO THE MICROSOFT MATERIALS, AND ACADEMY’S

EXCLUSIVE REMEDY AGAINST MICROSOFT (except for any remedy of repair or replacement elected by MICROSOFT or any other person under any Limited Warranty),

SHALL BE LIMITED TO THE GREATER OF THE AMOUNT ACTUALLY PAID BY

ACADEMY FOR THAT PORTION OF THE MICROSOFT MATERIALS THAT CAUSES THE DAMAGE OR FIVE DOLLARS (US$5.00). The foregoing limitations, exclusions and disclaimers (including Sections 7 and 8, above) shall apply to the maximum extent permitted by applicable law, even if any remedy fails of its essential purpose or if there is a fundamental breach of this Agreement or a breach of a fundamental term thereof
10. ACADEMY'S WARRANTIES AND RESPONSIBILITES

10.1 Warranties. Academy hereby represents and warrants to Microsoft as follows:

 (a) That all activities it undertakes as an Academy, including any and all training or other services it offers or provides under that designation, shall be performed with due care and skill, in compliance with any and all applicable laws, and in a manner which will not in any way, directly or indirectly, bring that designation (or any other designation, name or mark with which

Microsoft is associated) into disrepute. In particular, but without limiting the foregoing,

Academy shall deal in a reasonable manner with any student or other end user complaint concerning training or any product or service it provides or performs. Academy shall be deemed to have acted reasonably concerning any such complaint if it responds to it promptly and in good faith, and assists Microsoft to honor the terms and conditions of the EULA applicable to any product that may be related to the subject of the complaint.

(b) Academy hereby further represents and warrants that it has had an opportunity to thoroughly review the Agreement.

(c) That all information provided during the contracting process, including, but not limited to, information provided in the Application Form and in this Terms and Conditions document, is true and correct.

10.2 Academy Responsibilities. Academy hereby agrees to be completely responsible for all costs associated with any and all claims or lawsuits that arise or result from the training, services, obligations or rights or from the acts or omissions of the Academy (or any of its agents or employees) in connection with this Agreement.
11. MICROSOFT Responsibilities

11.1 Microsoft agrees to defend at its own expense Academy against any unaffiliated third-party claim that Microsoft Training Materials infringe upon any United States, Canadian, Australia, United Kingdom, Japan or European Union copyrights, provided (i) Academy must immediately notify Microsoft of any claim or threatened or actual suit, (ii) Academy must give Microsoft sole control over its defense or settlement, and (iii) Academy shall provide reasonable assistance to Microsoft in its defense of such claims or suits.  Microsoft will reimburse Academy for reasonable out-of-pocket expenses incurred by Academy in providing that assistance.

11.2  Notwithstanding the foregoing, Microsoft shall have no liability or obligation under this Section, where the claim of copyright infringement is based on Academy’s (i) use of other than the then current release of the Microsoft Training Materials and such claim would have been avoided by the use of the current release and/or (ii) use of a combination of the Microsoft Training Materials with a non-Microsoft program, data, or supplemental materials.

12. General Provisions

12.1 The relationship created by the Agreement is that of independent contractors, not that of partners, joint venturers, or principal and agent. The parties shall not make any contrary representation or implication as to their relationship.

12.2 Failure of a party to strictly enforce any provision of the Agreement shall not be construed as a waiver or relinquishment of rights as to that or any other provision. If a court holds any provision of the Agreement to be illegal, invalid or unenforceable, the remaining provisions will remain in full force and effect and the parties will amend the Agreement to give effect to the stricken clause to the maximum extent possible.

12.3 The Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof, merges all prior discussions and shall not be modified, unless modifications have been made in writing and have been executed by Microsoft and Academy or in a record that has been signed electronically or otherwise by both parties.  Notwithstanding anything else to the contrary, Microsoft reserves the right to modify the Program Guide at any time.  Any substantial changes to the Program Guide shall take effect within thirty (30) calendar days of issuance.
12.4 In the event any legal action is taken to enforce the Agreement, the prevailing party shall be awarded judgment for reasonable legal costs incurred, such as legal fees, unless prohibited by applicable law.

12.5 All notices in connection with the Agreement shall be deemed given as of the day they are deposited in the applicants Mail system. Post postage prepaid, delivered by courier charges prepaid, or delivered by facsimile or e-mail other method accomplishing actual delivery, at the addresses appearing on the online Application Form.
12.6 Any Microsoft Training Materials, and any products provided to the U.S. Government pursuant to solicitations issued on or after December 1, 1995, are provided with the commercial license rights and restrictions described elsewhere herein. All Microsoft Training Materials or products provided to the U.S. Government pursuant to solicitations issued prior to December 1, 1995 are provided with “RESTRICTED RIGHTS” as provided for in FAR, 48 C.F.R. 52.227-14 (June 1987) or DFAR, 48 CFR 252.227- 7013 (OCT 1988), as applicable. Academy shall be responsible for ensuring that all Products are marked with the “Restrictive Rights Notice” or “Restricted Rights Legend”, as required. All rights not expressly granted are reserved.

12.7 Except in Canada, the Agreement shall be governed by and interpreted in accordance with the laws of the state (including the District of Columbia) in which Academy is located and the federal laws of the United States.  Both parties agree that the federal courts of the state in which Academy is located have exclusive jurisdiction over disputes under the Agreement. In Canada, this Agreement will be governed by and construed in accordance with the laws of the State of Washington and both parties agree to jurisdiction and venue in the state and federal courts sitting in the State of Washington.

12.8 To the extent that either party’s performance is prevented or delayed, either totally or in part, for reasons beyond that party’s control, then that party will not be liable, so long as it resumes performance as soon as practicable after the reason preventing or delaying performance no longer exists.

12.9 The Agreement may be executed in any number of counterparts, each of which shall be an original, and such counterparts together shall constitute one and the same instrument.

12.10 The provisions regarding warranties, conditions, limitations of liability, confidentiality, records and audit, and obligations on termination or expiration will survive termination or expiration of this Agreement.

12.11 Neither party may assign the Agreement without the written consent of the other.

12.12 Academy acknowledges that Microsoft products are subject to U.S. export jurisdiction.

Academy agrees to comply with all applicable international and national laws that apply to

Microsoft products, including the U.S. Export Administration Regulations, as well as end-user, end-use, and destination restrictions issued by U.S. and other governments. For additional information on exporting Microsoft product, see http://www.microsoft.com/exporting/.

12.13 It is the express wish of the parties that this Agreement and all related documents

be drawn up in English. 
By submitting the online Application Form and accepting the online Terms and Conditions, the Academy acknowledges that it has read and has agreed to be bound by the terms and conditions contained in the Agreement.

EXHIBIT A

Microsoft IT Academy Program member logos (as applicable):
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