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UNITED STATES DISTRICT COURT

Western DISTRICT OF WASHINGTON

AT Seattle

	MICROSOFT CORPORATION, a Washington corporation, 





Plaintiff,


v.

LINDOWS.COM, INC., a Delaware corporation,





Defendant.


	No.     

COMPLAINT FOR TRADEMARK INFRINGEMENT, TRADEMARK DILUTION, UNFAIR COMPETITION, AND UNFAIR BUSINESS PRACTICE

Jury Trial Demanded




Plaintiff Microsoft Corporation (“Microsoft”), through its attorneys, alleges as follows:

I.
SUMMARY 

By this complaint, Microsoft seeks to prevent consumer confusion and protect “WINDOWS®”, one of the world’s best-known brands, from intentional dilution and infringement by a direct competitor.  Defendant Lindows.com, Inc. (“Lindows.com”) is developing a computer operating system to compete directly with Microsoft’s WINDOWS operating system and is using LINDOWS as its trade name and trademark to immediately convey to consumers an association with WINDOWS and unfairly trade off the reputation and goodwill of the WINDOWS mark.  Since 1983, Microsoft has marketed personal computer operating system products worldwide under the WINDOWS mark.  With approximately 384 million users worldwide, WINDOWS is among the most popular software products of all time.

WINDOWS is one of the most famous trademarks in the world.  Microsoft has extensively promoted its products using the WINDOWS mark, and software consumers and computer users almost universally recognize WINDOWS as a brand identifier for Microsoft’s operating system products.  Since 1983 Microsoft has expended more than $1 billion marketing WINDOWS.  Consumers have a strong association between the WINDOWS mark and Microsoft’s operating system products and the strength of the WINDOWS trademark is one of Microsoft’s most valuable corporate assets.  

In the Fall of 2001, Lindows.com began to advertise and promote itself and its forthcoming personal computer operating system under the name “LINDOWS,” advertising that LINDOWS will compete directly with WINDOWS and run applications programs designed for WINDOWS.  Lindows.com is offering LINDOWS for sale directly to consumers, via the Internet, with delivery of a preview release available by year's end.  Lindows.com represents that it also intends to market LINDOWS through personal computer manufacturers, pre-installed on computers for sale to the public.  Lindows.com promotes LINDOWS as a version of the open source computer operating system called LINUX, modified so that it can run computer programs written to run on WINDOWS. 
Lindows.com’s use of LINDOWS in direct competition with WINDOWS, for the identical type of goods distributed through the same channels of trade, is likely to confuse consumers. The similarity between the LINDOWS and WINDOWS marks will lead some to conclude that LINDOWS was exclusively or jointly developed by, licensed or certified by, or is otherwise associated or affiliated with Microsoft.  Indeed, industry commentators have speculated that if Microsoft ever distributed a version of LINUX it would be named “LINDOWS”.  See Exhibit A.  Consumers, especially those first-time buyers who are not sophisticated about technology, or who learn about LINDOWS by word of mouth, are likely to be misled as to the source, sponsorship, or affiliation of the LINDOWS products.  

Preventing this confusion will help consumers to make fully informed choices about the software products and computers they purchase, and will therefore promote the consumer protection goals of the trademark and unfair competition laws.  In this action Microsoft seeks to enjoin Lindows.com from using the trade name and trademark LINDOWS for the marketing and sale of a directly competing operating system.  The unfair competition laws do not allow a latecomer to copy a famous mark and “free ride” on the goodwill associated with it.  A myriad of other names are available.  Microsoft’s long term and extensive investment in WINDOWS has made that mark famous, and a direct competitor should not be allowed to benefit from that investment at the expense of Microsoft and to the detriment of consumers.  
II.
JURISDICTION AND VENUE

1.
This is a Complaint for Trademark Infringement, Trademark Dilution and Unfair Competition arising under §§ 32 and 43 of the Lanham Act, 15 U.S.C. § 1114(1)(Trademark Infringement), 15 U.S.C. § 1125(c)(Trademark Dilution), and 15 U.S.C. § 1125(a)(Unfair Competition), and for Unfair Business Practice arising under RCW § 19.86.090.

2.
The Court has original subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1331 and 28 U.S.C. § 1338(a).  The Court has supplemental jurisdiction over the state law claim pursuant to 28 U.S.C. § 1367.  

3.
The Court has personal jurisdiction over the defendant Lindows.com because the defendant maintains continuous and systematic commercial contacts with Washington State.  Also, the defendant has purposefully availed itself of the opportunity to conduct commercial activities in this forum, and this Complaint arises out of those activities.  The defendant maintains a website at <www.lindows.com> that actively and continuously solicits commercial interaction with Washington residents, that actively displays, disseminates, and promotes the infringing LINDOWS mark, and that urges other proprietors of websites in Washington and throughout the United States to display and propagate the infringing LINDOWS mark.  The publication and dissemination of the infringing trademark in Washington is causing ongoing injury to Microsoft and dilution of the WINDOWS trademark in Washington State.   

4.
Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b), because the defendant resides in the Western District of Washington, see 28 U.S.C. § 1391(c), and because a substantial part of the events giving rise to the claim occurred, and continue to occur, in the Western District of Washington.  The damage to Microsoft described herein takes place in the Western District of Washington. 

III.
THE PARTIES
5.
Microsoft is a Washington corporation with its principal place of business in Redmond, Washington.  Microsoft’s business activities include the development and licensing of computer software products.  Microsoft is the owner of the WINDOWS trademark, and the WINDOWS trademark is registered to Microsoft both in the United States and internationally.  Microsoft uses the WINDOWS mark around the world to promote its operating system and other software products.  

6.
On information and belief, Lindows.com. is a Delaware corporation that is registered to conduct business in California and Delaware.  Lindows.com is developing an operating system for personal computers that it claims will compete directly with Microsoft’s WINDOWS operating system.  Lindows.com is currently using the marks LINDOWS, LINDOWS.COM and LINDOWS OS to promote this operating system.  

IV.
STATEMENT OF FACTS

7.
Microsoft Corporation is a world leader in the market for software products for personal computers.

8.
Since at least as early as November 1983, Microsoft has used the trademark WINDOWS to promote its graphical operating system products for personal computers. 

9.
On August 20, 1990, Microsoft applied for the registration of its WINDOWS trademark.  United States Trademark Registration No. 1,872,264 was issued on January 10, 1995.  See Exhibit B.  The WINDOWS mark is also the subject of United States Trademark Registration Nos. 1,875,069, 2,005,901, and 2,212,784, as well as comparable registrations around the world.  

10.
Since 1983, Microsoft has expended over $1 billion in marketing its WINDOWS products using the WINDOWS trademarks.  Microsoft continues to widely advertise and market WINDOWS using the WINDOWS trademarks.

11.
Microsoft’s WINDOWS is now among the top selling software programs in the world, with an estimated 384 million current users.  The ongoing success of the WINDOWS product is due at least in part to Microsoft’s extensive effort to promote WINDOWS using the WINDOWS trademarks.  

12.
The WINDOWS trademark is broadly recognized both within the computer industry and among the general public as the brand identifier for Microsoft’s personal computer operating system products.   WINDOWS is one of the most widely recognized brands in the nation.  The fame and goodwill associated with the WINDOWS trademark is one of Microsoft’s most valuable corporate assets.

13.
In the Fall of 2001, Michael Robertson, the founder and former CEO of MP3.com, Inc., announced the formation of Lindows.com.  Lindows.com represents to the public that it is in the business of developing a version of the LINUX open-source operating system for personal computers that will compete directly with Microsoft’s WINDOWS.  According to the Lindows.com website at  <www.lindows.com>, the product is intended to give consumers a “choice for an operating system [for the] desktop computer[.]”  See Exhibit C-3. 

14.
Lindows.com has chosen the trade name and trademark LINDOWS for the operating system that will compete directly with WINDOWS.  

15.
Lindows.com advertises that the LINDOWS product will consist of the LINUX operating system with a graphical user interface that resembles the WINDOWS desktop and a software package that makes it possible to run WINDOWS-compatible programs as well as those written for LINUX.  See Exhibit C-14. 

16.
Lindows.com has continually used the trade names and trademarks LINDOWS, LINDOWS OS and LINDOWS.COM in promoting both the company and the operating system product, which it represents is now under development and scheduled for release in a preview version by the end of December 2001.  See Exhibit C-3.

17.
On information and belief, Lindows.com intends to continue to use the LINDOWS marks in promoting both the company and its products.

18.
The LINDOWS mark and the WINDOWS mark are nearly identical in appearance, sound and overall impression.  On information and belief, Lindows.com intentionally adopted the LINDOWS mark to trade on the fame and goodwill associated with the WINDOWS mark.

19.
As part of its ongoing promotional, marketing and sales effort, Lindows.com maintains an interactive commercial website at <www.lindows.com>.  

20.
Throughout its website, in both graphics and text, Lindows.com repeatedly displays the LINDOWS, LINDOWS OS, and LINDOWS.COM marks.  On information and belief, Lindows.com has also repeatedly used these marks in press releases and other public statements.  The words LINDOWS, LINDOWS OS and LINDOWS.COM.com appear repeatedly in press reports concerning the LINDOWS product, many of which are published on Lindows.com’s website.  See Exhibits C-1 – C-30.

21.
Lindows.com’s website actively solicits sales and invites potential customers to engage in a variety of interactive exchanges.  Lindows.com indicates that “tens of thousands” of consumers have joined mailing lists through the website and “thousands more” have e-mailed the website directly.  See Exhibit C-1.  On information and belief Lindows.com has obtained subscribers for its newsletter mailing lists in the Western District of Washington and has distributed its newsletters, including the infringing trademarks, in the Western District of Washington.  

22.
In the “Frequently Asked Questions” section of the website, Lindows.com informs its Internet customers that the “preview release” of the LINDOWS product will be available for sale “before year-end.”  Purchasers will be able to:  “1.) download the software from our high-speed servers at Lindows.com. 2.) Place your order at Lindows.com and a CD will be shipped to your home or office. 3.) Or take advantage of both methods.”  The “preview release” will sell for $99.  See Exhibits C-3 – C-4.  

23.
Lindows.com’s website solicits users to send resumes and employment inquiries, send questions and get information about product licensing, join mailing lists and e-mail distribution groups, and e-mail questions to mailboxes specifically designated for topics such as “Investor Relations,” “Sales and Advertising,” “Press Contacts,” “Legal Issues,” “Employment,” “Licensing Inquiries,” etc.  See Exhibits C-21 – C-27.  On information and belief users in the Western District of Washington have responded to these requests and joined Lindows.com mailing lists.  

24.
Lindows.com’s website also solicits users to download and display on other websites one of several banner advertisements containing the LINDOWS mark, thereby establishing a “link” to the Lindows website at another Internet location.  Therefore, the LINDOWS marks are being been freely disseminated and published at other Internet locations.  These downloadable banner logos are available for download and have been downloaded in the Western District of Washington.  See Exhibit D.

25.
In addition to soliciting direct sales to consumers through its website, Lindows.com intends to market the LINDOWS product to consumers through personal computer manufacturers (“Original Equipment Manufacturers or OEMs”), who will pre-install the LINDOWS software onto personal computers for sale to consumers at the retail level.  

26.
Microsoft markets its WINDOWS operating system to OEMs who pre-install the WINDOWS software onto personal computers for sale to consumers at the retail level.  Microsoft also licenses the WINDOWS product to individual consumers via the Internet through both direct download and mail order sales.  Therefore, by marketing the LINDOWS product to retail consumers through the Internet, and also to computer manufacturers, Lindows.com is attempting to enter some of the same channels of distribution that are used by Microsoft in the marketing and sale of WINDOWS.  

27.
The use of the LINDOWS mark to compete directly with WINDOWS is likely to cause consumer confusion, mistake, and deception.

28.
The similarity between the LINDOWS and WINDOWS marks is likely to lead consumers to mistakenly conclude that the LINDOWS product was exclusively or jointly developed by, licensed or certified by, or otherwise sponsored or approved by Microsoft, or that Lindows.com and its LINDOWS product are somehow otherwise affiliated, connected, or associated with Microsoft.  Consumers are likely to be misled as to the true source, sponsorship, or affiliation of the LINDOWS product.  

29.
On information and belief, through its use of the LINDOWS mark, Lindows.com has intentionally and with knowledge sought to cause consumer confusion, mistake, and deception.

30.
The ongoing promotion and dissemination of the LINDOWS mark is likely to lessen the capacity of the WINDOWS trademark to identify and distinguish Microsoft products.  On information and belief, through the use of the LINDOWS mark Lindows.com willfully intended to dilute the ability of the WINDOWS trademark to identify and distinguish Microsoft products.

COUNT I

TRADEMARK INFRINGEMENT UNDER LANHAM ACT § 32


31.
Plaintiff realleges paragraphs 1-30 of this Complaint as if fully set forth herein.


32.
Lindows.com’s use of the LINDOWS marks to promote, market, or sell an operating system in direct competition with WINDOWS constitutes trademark infringement pursuant to 15 U.S.C. § 1114.  Lindows.com’s intentional and willful infringement of the WINDOWS registered trademark has caused and will continue to cause damage to Microsoft, and is causing irreparable harm to Microsoft for which there is no adequate remedy at law.  

COUNT II

TRADEMARK DILUTION UNDER LANHAM ACT § 43


33.
Plaintiff realleges paragraphs 1-32 of this Complaint as if fully set forth herein.


34.
Lindows.com’s use of the LINDOWS marks to promote, market, or sell an operating system constitutes willful Trademark Dilution pursuant to 15 U.S.C. § 1125(c).  Lindows.com’s intentional and willful dilution of the WINDOWS registered trademark has caused and will continue to cause damage to Microsoft, and is causing irreparable harm to Microsoft for which there is no adequate remedy at law.
COUNT III

UNFAIR COMPETITION UNDER LANHAM ACT § 43


35.
Plaintiff realleges paragraphs 1-34 of this Complaint as if fully set forth herein.


36.
Lindows.com’s use of the LINDOWS marks to promote, market, or sell an operating system in direct competition with WINDOWS constitutes Unfair Competition pursuant to 15 U.S.C. § 1125(a).  Lindows.com’s use of the LINDOWS mark is likely to cause confusion, mistake, and deception among consumers.  Lindows.com’s unfair competition has caused and will continue to cause damage to Microsoft, and is causing irreparable harm to Microsoft for which there is no adequate remedy at law.

COUNT IV

UNFAIR BUSINESS PRACTICE UNDER RCW § 19.86.090.


37.
Plaintiff realleges paragraphs 1-36 of this Complaint as if fully set forth herein.


38.
Lindows.com’s use of the LINDOWS marks to promote, market, or sell an operating system in direct competition with WINDOWS constitutes an Unfair Business Practice pursuant to RCW § 19.86.010 et seq.  Lindows.com’s use of the LINDOWS mark is an unfair or deceptive practice occurring in trade or commerce that impacts the public interest and has caused injury to Microsoft.  Plaintiff’s unfair business practice has caused and will continue to cause damage to Microsoft, and is causing irreparable harm to Microsoft for which there is no adequate remedy at law.


WHEREFORE, plaintiff respectfully prays that this Court:


1.
Issue a preliminary and permanent injunction, enjoining and prohibiting Lindows.com, or its agents, servants, employees, officers, attorneys, successors and assigns from:

(A)
Using the LINDOWS, LINDOWS.COM, or LINDOWS OS trade names or trademarks, or any version thereof, in connection with the description, marketing, promotion, advertising, or sale of any software or other computer product or service;

(B)
Infringing Microsoft’s WINDOWS trademark;

(C)
Diluting Microsoft’s WINDOWS trademark; and 

2.
Order an award of damages in an amount to be determined at trial; and 

3.
Order an award of treble damages, in an amount to be determined at trial, pursuant to RCW § 19.86.090, and 

4.
Order an award of treble damages as provided by Section 35(a) of the Lanham Act; 

5.
Order an award of attorney’s fees and costs as provided by Section 35(a) of the Lanham Act and RCW § 19.86.090, and 


6.
Any other or further relief that the Court deems appropriate.

V.
JURY DEMAND


Plaintiff hereby demands a trial by jury of all issue in this case.


DATED this 20th day of December, 2001.

Preston Gates & Ellis LLP
By


     Karl J. Quackenbush, WSBA #9602
     Jay Carlson, WSBA #30411
William O. Ferron, Jr., WSBA #11813
Seed Intellectual Property Law Group pllc

Linda K. Norman, WSBA #15369

Senior Corporate Counsel

Microsoft Corporation

Attorneys for Plaintiff Microsoft Corporation
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PRESTON GATES & ELLIS LLP

701 FIFTH AVENUE

SUITE 5000

SEATTLE, WASHINGTON  98104-7078

TELEPHONE: (206) 623-7580

FACSIMILE: (206) 623-7022
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