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Specific Wording of Microsoft Select Agreement (standalone) Effective March 1, 2003
The contract language below applies to you only if your contracts with Microsoft include a Microsoft Select Agreement that is labeled version 6.0 and “Not for use with Microsoft Business Agreement.”  
If you signed a Microsoft Business Agreement or an earlier version of the Microsoft Select Agreement, or you did not sign a Microsoft Select Agreement as part of your current licensing or services contract package with Microsoft, the language in the left columns below that applies to you may vary slightly to match the context of your agreement. 

Part 1 of 2

Limited Product Warranty – Specific Provisions of Microsoft Select Agreement (standalone)

· Corresponds to Item 1 in Letter:  Longer Product Warranty Coverage

	Text from v6.0 Microsoft Select Agreement (standalone) (“Select”):
	New v6.1 Select text for extending the warranty period to one year:

	13.
Warranties. 

a.
Limited product warranty.  We warrant that each version of a product will perform substantially in accordance with our user documentation. This warranty is valid for a period of 90 days from the date an enrolled affiliate first runs a copy of the version.  To the maximum extent permitted by law, any warranties imposed by law concerning the products are limited to the same extent and the same 90-day period. This warranty does not apply to components of products that an enrolled affiliate is permitted to redistribute under applicable product use rights, or if failure of the product has resulted from accident, abuse or misapplication.  If you notify us within the warranty period that a product does not meet this warranty, then we will, at our option, either (i) return the price paid for the product or (ii) repair or replace the product.  To the maximum extent permitted by law, this is your exclusive remedy for any failure of any product to function as described in this subsection. 


	13.
Warranties. 

a.
Limited product warranty.  We warrant that each version of a product will perform substantially in accordance with our user documentation. This warranty is valid for a period of one year from the date an enrolled affiliate first runs a copy of the version.  To the maximum extent permitted by law, any warranties imposed by law concerning the products are limited to the same extent and the same one-year period. This warranty does not apply to components of products that an enrolled affiliate is permitted to redistribute under applicable product use rights, or if failure of the product has resulted from accident, abuse or misapplication.  If you notify us within the warranty period that a product does not meet this warranty, then we will, at our option, either (i) return the price paid for the product or (ii) repair or replace the product.  To the maximum extent permitted by law, this is your exclusive remedy for any failure of any product to function as described in this subsection. 
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Microsoft’s Obligations to Defend Infringement and Misappropriation Claims, and Limitations on Liability – Specific Provisions of Microsoft Select Agreement (standalone)

· Corresponds to Items 2 and 3 in Letter:  Microsoft’s Duty to Defend Third Party Trade Secret and Trademark Claims; and No Monetary Cap on Microsoft’s Duty to Defend Covered Third Party Intellectual Property Claims
	Text from v6.0 Microsoft Select Agreement (standalone) (“Select”):
	New v6.1 Select text for expanding Microsoft’s defense duty to cover trade secret and trademark claims and for removing the monetary cap on damages Microsoft pays for covered infringement claims:

	1.
Definitions.   . . .

[the term “fix(es)” was not defined]

	1.
Definitions.   . . .

“fix(es)” means product service packs and other fixes that we release generally;

	14.
Defense of infringement claim.  We will defend you against any claim by an unaffiliated third party that any product infringes its patent or copyright, and will pay the amount of any resulting adverse final judgment (or settlement to which we consent) subject to subsection 15(a) below.  You must notify us promptly in writing of the claim and give us sole control over its defense or settlement.  You agree to provide us with reasonable assistance in defending the claim, and we will reimburse you for reasonable out of pocket expenses that you incur in providing that assistance.  

Our obligations will not apply to the extent that the claim or adverse final judgment is based on (i) your running of the product after we notify you to discontinue running due to such a claim; (ii) your combining the product with a non-Microsoft product, data or business process; (iii) use of, or access to, the product by any person or entity other than an employee of you or one of your affiliates, or employee of one of your subcontractors using or accessing the product solely for your benefit; or (iv) your altering the product. You will reimburse us for any costs or damages that result from these actions. 

If we receive information concerning an infringement claim related to a product, we may, at our expense and without obligation to do so, either (i) procure for you the right to continue to run the allegedly infringing product, or (ii) modify the product or replace it with a functional equivalent, to make it non-infringing, in which case you will stop running the allegedly infringing product immediately.  If, as a result of an infringement claim, your use of a product is enjoined by a court of competent jurisdiction, we will use commercially reasonable efforts to either procure the right to continue its use, replace it with a functional equivalent, or modify it to make it non-infringing.  

If any other type of third party claim is brought against you regarding our intellectual property, you must notify us promptly in writing.  We may, at our option, choose to treat these claims as being covered by this section.

15. 
Limitation of liability. 

a.
Limitation.  There may be situations in which you or an enrolled affiliate have a right to claim damages or payment from us.  Except as otherwise specifically provided in this subsection, whatever the legal basis for the claims, our liability will be limited, to the maximum extent permitted by applicable law, to direct damages up to the amount you or the enrolled affiliate have paid for the product giving rise to the claims.  In the case of our responsibilities with respect to third party patent or copyright infringement claims, our obligation to defend such claims will not be subject to the preceding limitation, but our liability to pay damages awarded in any final adjudication (or settlement to which we consent) will be. In the case of free product or code you or an enrolled affiliate are authorized to redistribute to third parties without separate payment to Microsoft, our total liability to you or the enrolled affiliate will not exceed US$5000, or its equivalent in local currency.  The limitations contained in this subsection will not apply with respect to our obligations under Section 12 (confidentiality). 

b.
NO LIABILITY FOR CERTAIN DAMAGES.  TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, NEITHER PARTY NOR ANY OF ITS AFFILIATES OR SUPPLIERS WILL BE LIABLE FOR ANY INDIRECT DAMAGES (INCLUDING, WITHOUT LIMITATION, CONSEQUENTIAL, SPECIAL OR INCIDENTAL DAMAGES, DAMAGES FOR LOSS OF PROFITS OR REVENUES, BUSINESS INTERRUPTION, OR LOSS OF BUSINESS INFORMATION) ARISING IN CONNECTION WITH ANY AGREEMENT, PRODUCT OR SERVICE, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES OR IF SUCH POSSIBILITY WAS REASONABLY FORESEEABLE.  THIS EXCLUSION OF LIABILITY DOES NOT APPLY TO EITHER PARTY’S LIABILITY TO THE OTHER FOR VIOLATION OF ITS CONFIDENTIALITY OBLIGATION OR OF THE OTHER PARTY’S INTELLECTUAL PROPERTY RIGHTS. 

c.
Application.  The limitations on and exclusions of liability for damages in this agreement apply regardless of whether the liability is based on breach of contract, tort (including negligence), strict liability, breach of warranties, or any other legal theory.


	14.
Defense of infringement and misappropriation claims.  We will defend you against any claims made by an unaffiliated third party that any product or fix infringes its patent, copyright, or trademark or misappropriates its trade secret, and will pay the amount of any resulting adverse final judgment (or settlement to which we consent).  You must notify us promptly in writing of the claim and give us sole control over its defense or settlement.  You agree to provide us with reasonable assistance in defending the claim, and we will reimburse you for reasonable out of pocket expenses that you incur in providing that assistance.  The terms “misappropriation” and “trade secret” are used as defined in the Uniform Trade Secrets Act.

Our obligations will not apply to the extent that the claim or adverse final judgment is based on (i) your running of the product or fix after we notify you to discontinue running due to such a claim; (ii) your combining the product or fix with a non-Microsoft product, data or business process; (iii) damages attributable to the value of the use of a non-Microsoft product, data or business process; (iv) your altering the product or fix; (v) your distribution of the product or fix to, or its use for the benefit of, any third party; (vi) your use of our trademark(s) without express written consent to do so; or (vii) for any trade secret claim, your acquiring a trade secret (a) through improper means; (b) under circumstances giving rise to a duty to maintain its secrecy or limit its use; or (c) from a person (other than us or our affiliates) who owed to the party asserting the claim a duty to maintain the secrecy or limit the use of the trade secret. You will reimburse us for any costs or damages that result from these actions. 

If we receive information concerning an infringement claim related to a product or fix, we may, at our expense and without obligation to do so, either (i) procure for you the right to continue to run the allegedly infringing product or fix, or (ii) modify the product or fix or replace it with a functional equivalent, to make it non-infringing, in which case you will stop running the allegedly infringing product or fix immediately.  If, as a result of an infringement claim, your use of a product or fix is enjoined by a court of competent jurisdiction, we will, at our option, either procure the right to continue its use, replace it with a functional equivalent, modify it to make it non-infringing, or refund the amount paid and terminate the license for the infringing product or fix.  

If any other type of third party claim is brought against you regarding our intellectual property, you must notify us promptly in writing.  We may, at our option, choose to treat these claims as being covered by this section.  This Section 14 provides your exclusive remedy for third party infringement and trade secret misappropriation claims.
15. 
Limitation of liability. 

a.
Limitation.  There may be situations in which you or an enrolled affiliate have a right to claim damages or payment from us.  Except as otherwise specifically provided in this subsection, whatever the legal basis for the claims, our liability will be limited, to the maximum extent permitted by applicable law, to direct damages up to the amount you or the enrolled affiliate have paid for the product giving rise to the claims.  In the case of free product or code you or an enrolled affiliate are authorized to redistribute to third parties without separate payment to Microsoft, our total liability to you or the enrolled affiliate will not exceed US$5000, or its equivalent in local currency.  The limitations contained in this paragraph will not apply with respect to the following in connection with the performance of this agreement:

(i) our obligations under Section 14 to defend third party claims of patent, copyright or trademark infringement or trade secret misappropriation, and to pay damages resulting from any final adjudication (or settlement to which we consent) of such claims;

(ii) our liability for damages for gross negligence or willful misconduct, to the extent caused by us or our agent and awarded by a court of final adjudication; and
(iii) our obligations under section 12 (confidentiality). 

b.
NO LIABILITY FOR CERTAIN DAMAGES.  TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, NEITHER PARTY NOR ANY OF ITS AFFILIATES OR SUPPLIERS WILL BE LIABLE FOR ANY INDIRECT DAMAGES (INCLUDING, WITHOUT LIMITATION, CONSEQUENTIAL, SPECIAL OR INCIDENTAL DAMAGES, DAMAGES FOR LOSS OF PROFITS OR REVENUES, BUSINESS INTERRUPTION, OR LOSS OF BUSINESS INFORMATION) ARISING IN CONNECTION WITH ANY AGREEMENT, PRODUCT, FIX OR SERVICE, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES OR IF SUCH POSSIBILITY WAS REASONABLY FORESEEABLE.  THIS EXCLUSION OF LIABILITY DOES NOT APPLY TO EITHER PARTY’S LIABILITY TO THE OTHER FOR VIOLATION OF ITS CONFIDENTIALITY OBLIGATION OR OF THE OTHER PARTY’S INTELLECTUAL PROPERTY RIGHTS. 

c.
Application.  Except as specified expressly in this Section 15, the limitations on and exclusions of liability for damages in this agreement apply regardless of whether the liability is based on breach of contract, tort (including negligence), strict liability, breach of warranties, or any other legal theory.
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